TS B TIL ERI
L T (QTUIRT -1) BT BRI, BT SeuTE IO, :
: el YaTgSl Wae, wadt Wi, S ® a,
: TATE], EHGIIIE— 380015, :

5

WIge AT ¢ File No : V2(30)56/Ahd-llI12016-17/Appea%qr§ h %M
g YT ST Hv=T :Order-In-Appeal No.: AHM-EXCUS-003-APP-222-16-17
- f(e Date : 25.01.2017 WY &% @ T Date of Issue_ o3| 9/] LF
A FAGHT . YT (@QT-1) gRT aIRe !
Passed by Shri Uma Shanker Commissioner (Appeals-1)Ahmedabad
T SIYT, BT STTE Yob, SEAIRNG-| AYRIeTd §RT TRY e
fesife ¥ g

SIS

Arising out of Order-in-Original: 547/Reb/Cex/APB/2016Date; 27.04.2016 Issued by:
‘Assistant Commissioner, Central Excise, Din: Gandhinagar, A’bad-Iil.

Name & Address of the Appellant & Respondent

M/s. Intas Pharmaceuticals Limited
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India_exporito Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shalil be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
“R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 018. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall:be;accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac,/5“i;-éc"7cp -50\E'é¢-far§jd above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt! Registar of: abranch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the  Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount’
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to -Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0 amotint determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty,;gbr"@ggy%and penalty are in dispute, or
penalty, where penalty alone is in dispute.” TN
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ORDER-IN-APPEAL

M/s Intas Pharmaceuticals Ltd., o™ Floor, Chinubhai Centre, Off Nehru

Bridge, Ashram Road, Ahmedabad (hereinafter referred to as ‘the appellant’) is a
company, inter alia, engaged in the manufacture of pharmaceutical formulations
falling under Chapter 30 of the First schedule to the Central Excise Tariff, 1985

(hereinafter referred ta as CETA, 1985) and was also getting formulations

manufactured on loan license basis from other manufacturers. The appellant had
filed a rebate claim of Rs.1,05,298/- with the Assistant Commissioner, Central
Excise, Gandhinagar Division, Ahmedabad-lll (hereinafter referred to as ‘the
adjudicating authority) in respect of ARE-1 No. UMPL/INTAS/02 dated
07/04/2015 & Excise Invoice No.L1500008 dated 07/04/2015 as merchant
exporters for export under claim of rebate to Ghana of the formulation ‘INTAVITA
CAPSULES’ (hereinafter referred to as ‘the irﬁpugned goods’) manufactured by
M/s Universal Medicare Pvt. Ltd., Plot No.810, G.1.D.C. Sarigam, District: Valsad

(hereinafter referred to as ‘M/s Universal’).

2. A Query Meme F No.V.30/16-73/M.Reb./CEX/2016 dated 15/03/2016 was
raised with regards to the afore-mentioned Rebate claim of Rs.1,05,298/- and

subsequently the adjudicating authority rejected this rebate claim by issuing

Order-in-original No.0Ol0/547/Reb/Cex/APB/2016 dated 27/04/2016 (hereinafter'

referred to as ‘the impugned order’) holding that the ARE-1 number mentioned in
ARE-1 as well as ‘No Objection Certificate’ submitted by M/s Universal
(hereinafter referred to as ‘N.O.C.") was ‘SRGM/C-009/2015-16" that was not

matching with the ARE-1 number shown in the Shipping Bill as ‘SRGM/6’ and -

thus the appellant had failed to make it clear that the goods had been exported.

3. The appellant has filed the present appeal invoking the following grounds

of appeal:

1) The appellant had submitted all the prescribed documents for claimng rate of
duty. All the details, except the ARE-1 No. mentioned in ARE-1 & Shipping Bills,
are mutually corroborating with each other. The shipping bill and dated and

container number as appearing on shipping bill and Airway bill and as endorsed

by Customs officer on original & duplicate copies of ARE-1 are same, as

prescribed in Notification No. 19/2004 CE(NT) & and the supplementary
instructions. Details such as Export Invoice No. & date, FOB value of export and
Name of Consignee & Buyer, as appearing on the Export Invoice, Airway Bill and

Shipping Bill are same. Details such as Name of Product exported and the

numbers of packages exported as appearing on the ARE-1, on Export Invoice
and on Shipping Bill are same. These co-relations clearly establish that the

goods covered by the ARE-1 have indeed been exported. The only mrsmatch is

" that the ARE-1 no. mentioned on ARE-1 and that mentroned L” the,shrpprng bill

are different. The reason for this has also been explalned by

appellants and -

Y R P




F No.V2(30)56/Ahd-11/2016-17

thus it is clear case of misreading “C" (written & over-written with ball-pen) as “6"
by the Customs Officer, there being no fault of the exporter in this.
2) The export of goods under claim of Rebate of Central Excise duty is governed by

Notification No. 19/2004-CE(NT) dated 06/09/2004 and Chapter 8 — Export under

claim of Rebate of CBEC's Central Excise Manual of Supplementary Instructions.
Despite the verification of original, dupllcate & triplicate copies of ARE-1 belng
specifically prescribed in the notification & supplementary instruction, the Hon’ ble
High Court of Bombay, in its order dated 24/09/2014 in M/S ZANDU

- CHEMICALS LTD., vs UNION OF INDIA AND ANR. — (2014-TIOL-1770-HC- -

MUM-CX) has allowed the claim of Rebate of duty even when the assessee
could not submit the original & duplicate copies of ARE-1 with the Rebate claim
as the same were lost / misplaced. ,

3) In the case of the appellant, despite this typographical error being plainly evident
from the documents and despite all the other details corroborating with each
other to establish the export of goods, the adjudicating authority has passed the
impugned order rejecting the Rebate claim, denying a substantial benefit for a

minor typographical error on part of the Customs officer.

4, Personal hearing in the matter was held on 17/01/2017 Shri Hemang
Vaishnav, Manager, Indirect Taxation appeared on behalf of the appellant and

reiterated the submissions made in the grounds of appeal.

5. | have gone through the facts of the case and submissions made in
the appeal memorandum. The limited point to be decided is whether the
appellant is eligible for the Rebate claim that has been rejected by the
adjudicating authority in the impugned order on the ground that the ARE-1
number mentioned on ARE-1 and the N.O.C. submitted by M/s Universal shown
as “SRGM/C-009/2015-16” did not match with the ARE-1 number on the
Shipping Bill shown as “SRGM/6”. The adjudicating authority has further held in
the impugned order that the appellant had failed to produce any amendment
copy of Shipping Bill duly endorsed by the Customs authority in terms of Section
149 of the Customs Act, 1962.

6. As per law settled, the substantial condition for eligibility to Rebate is

‘that Central Excise duty should actually have been paid on the goods

manufactured and goods are actually exported. The claim of Rebate of duty

“cannot be denied on procedural lapses once these substantial conditions are -

fulfilled. This view has been upheld by Hon'ble Supreme Court in the case of
UNION OF INDIA vs. FARHEEN TEXTURISERS — 2015 (323) E.L.T.A23 (S.C.).
In the present case, it is not clear from the impugned order whether the lapse
pointed out regarding mismatch of ARE-1 number filed by the appellant and the
ARE-1 number mentioned in the shipping bill actually @mounts to the breach of

“substantive condition or whether it amounts to only a procedural lapse. The

appellant has clalmed in the grounds of appeal»_;that the non-matching of ARE-1

“Fur’cher there is no mention .

-
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regarding any verification carried out by the adjudicating authority t0 establish
that the two different ARE-l numbers pertained to the same export or were
separate ARE-1 for different consignments leading to rejection of the impugned
claim of Rebate. This fact has to be verified at the level of the adjudicating
authority and proper reasoning has to be given for denial of the substantive
benefit of Rebate claim. The appellant on its part is free to explore the possibility
of getting the shipping bill amended to the extent of getting the typographical
error rectified at the end of Customs and get the correct ARE-1 endorsed in the
said shipping bill. Needless to say that while considering the Rebate claim
afresh, the adjudicating authority should pass a reasoned order clearly bringing -
out the grounds for denying or allowing the Rebate claim following the decisions
of various Tfibanals / Courts and in the light of the Instructions / Circulars issued
by the department. The case is remanded back to the adjudicating authority to
re-consider the Rebate claim filed by the appellant in de novo proceeding by -

following the principles of natural justice.

3. TiTereRal ERT &o T 97S 3rdielt T feraerT STRies el | fehar ST ¢
3 The appeals filed by the appellant stand disposed of in above terms. \ '
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. ‘/——_
(3HATART)
3R (37T - I)
Date: 25/01/2017
Attested
(KP7Jacob)

Superintendent (Appeal-l)
Central Excise,”Ahmedabad

BY R.P.A.D.

To,

M/s Intas Pharmaceuticals Ltd.,
2" Floor, Chinubhai Centre,

Off Nehru Bridge, Ashram Road,
Ahmedabad — 380 009.

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-lI.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - lil e
4. The Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar,
hmedabad-Ili S :
. Guard file
6. P.A.




